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roll of paper on which are the names of candidates, by a voter who pulls 
a lever or turns a key, is not the use of a written vote within the meaning 
of the Constitution." It should be noted that while the reason of the opinion 
does not rely on the fact, the registration apparatus of the machine in the 
principal case was invisible to the voter and therefore not within the opinion 
of Justice Loring, the fourth justice in the decision of 1901. 

Eminent Domain — Taking of Railroad Right of Way for Street 
Purposes — Measure of Damages. — Plaintiff, a municipal corporation, brought 
an action to condemn for street purposes a certain strip of land across 
defendant's right of way within the corporate limits. A statute of North 
Dakota requires railroads to build and keep in repair crossings at all points 
of intersection with public highways. Held, plaintiff had a right to such 
property and defendant was entitled to nominal damages, the measure of 
damages in such cases being "the diminution in value of" defendant's 
"exclusive right to the use for railway purposes of the property * * * con- 
demned, caused by the use of the same by the public for a street crossing" 
and not the cost of structural changes, such as grading, planking, building 
sidewalks, etc., because the statute, enacted under the police power of the 
state, places such duty on the railroads. City of Grafton v. St. Paul, M. & 
M. Ry. Co. et al. (1907), — N. D. — , 113 N. W. Rep. 598. 

The general rule in this kind of cases seems to be, that the railroad is not 
entitled to compensation for expenses required in complying with the police 
regulations of the state. C. & A. R. R. Co. v. City of Pontiac, 169 111. 155, 
48 N. E. 485; Chi., Bur., etc. R. R. v. Chicago, 166 U. S. 226, 17 Sup. Ct. 581, 
41 L. Ed. 979; R. R. Co. v. Co. Comm'rs, 79 Me. 386, 10 Atl. 113; State v. 
District Ct., 42 Minn. 247, 44 N. W. 7, 7 L. R. A. 121 ; Railway Co. v. Sharpe, 
38 O. St. 150. Perhaps a majority of courts, however, do not construe the 
rule so broadly as does the principal case, but allow the railroad just 
compensation for the cost of structural changes, such as raising the track, 
Baltimore City v. Cowen, 88 Md. 447, 41 Atl. 900, 71 Am. St. 433 ; building 
a gate or tower, Grand Rapids v. Bennett, 106 Mich. 528, 64 N. W. 585; 
grading and planking, State v. Shardlow, 43 Minn. 524, 46 N. W. 74 ; removal 
of buildings and changes in tracks, M. & B. R. R. Co. v. Orange, 63 N. J. L. 
252, 43 Atl. 730; removing switch-stands and shortening side-tracks, So. 
Kansas Ry. Co. et al. v. Okla. City, 12 Okla. 82, 69 Pac. 1050. A few decisions 
go to the opposite extreme from the principal case and hold that the railroad 
should be paid for all outlays rendered necessary by the change, whether 
required under the police power or not, on the theory that such only is just 
compensation. Kan. Cen. R. R. Co. v. Comm'rs of Jackson Co., 45 Kan. 716, 
26 Pac. 394 ; City of Kansas v. The K. C. Belt Ry. Co., 102 Mo. 633, 14 S. W. 
808, 10 L. R. A. 851. 

Equity — Maxims — Application in Suit for Divorce on Statutory 
Grounds. — A wife, suffering from the effects of alcoholism, was so debilitated 
mentally that the husband had sought to have her placed in an asylum. For 
some reason this was not done, and, shortly after, the husband made a trip to 
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Europe, leaving her alone and unprotected in her weakened and almost 
insane condition. During his absence the act of adultery was committed, for 
which he now seeks a divorce. Held, that the husband's conduct towards his 
wife had been so inequitable as to justify the application of the maxim, "He 
who comes into equity must come with clean hands," and the bill is dismissed. 
Kretz v. Kretz (1907), — N. J. Eq. — , 67 Atl. Rep. 378. 

The court cites Rooney v. Rooney (1896), 54 N. J. Eq. 231, and Derby v. 
Derby (1870), 21 N. J. Eq. 36. The same position is taken in the following 
cases: David v. David (1855), 27 Ala. 222, Morris v. Morris (1859), 14 Cal. 
76; Waldron v. Waldron (1890), 85 Cal. 251; Harper v. Harper (i860), 29 
Mo. 301, and Reed v. Reed (1868), 4 Nev. 395. See also Evans v. Evans 
(1891), 82 la. 462. In Derby v. Derby, supra, Chancellor Zabriskie puts the 
doctrine in the following picturesque language : "A party who has negatively 
violated a solemn contract in its two most vital parts, to love and cherish, and 
has only performed it in the last and least, to support, comes into a court of 
equity with an ill grace to complain of a positive breach by the party whom 
he first injured. His hands are not unclean in the same sense which would 
apply if he had committed the same crime, but fhey were so weakened, 
blanched, and attenuated by wilful non-performance that they take but feeble 
hold on the horns of the altar of justice. Such a complainant cannot expect 
any favorable leaning of the court, but must present a case free from any 
reasonable doubt." 

Evidence — Opinion as to One's Physical Condition — Expert Testimony. 
— Plaintiff offered to prove the state of her health by the opinion of a layman, 
who saw her at the time she claimed the sickness occurred. Held, that the 
witness, not being shown to be a doctor or an expert in such matters, cannot 
be allowed to give his opinion. Kirby et al. v. Western Union Telegraph Co. 
(1907), — S. C. — , 58 S. E. Rep. 10. 

The illness which the plaintiff wished to prove was in the nature of a severe 
cold. The holding is in accordance with the law of South Carolina, as 
previously laid down in Seibles v. Blackwell, 1 McMul. 56 ; but it is difficult to 
see any good reason for such a holding. It is the common experience that a 
layman can tell when a person appears ill, and so it has been held by the over- 
whelming weight of authority. Milton v. Rowland, 11 Ala. 732; Brown v. 
Lester, Ga. Dec, pt. 1, p. 77; Chicago City Ry. Co. v. Van Vleck, 143 111. 480; 
Louisville, N. A. & C. R. R. Co. v. Wood, 113 Ind. 544; Baltimore & L. 
Turnpike Co. v. Cassell, 66 Md. 419 ; Smalley v. City of Appleton, 70 Wis. 340 ; 
Sherman v. Village of Owenton, 21 N. Y. Supp. 137. 

Foreign Corporations — Right to do Business in State can Become 
Vested. — A state statute provides that the bringing of suit by a foreign 
corporation in the federal court shall ipso facto forfeit its right to do domestic 
business. A foreign corporation had come into the state at the state's invita- 
tion, and had been encouraged to buy up the domestic roads and had invested 
much money in improvements. Held, that a contract relation existed which 



